“broadly.”” Growing demand and technological changes are causing legacy services, such as
Frame Relay and ATM, to be supplanted by newer services, such as IP, Ethernet and MPLS-
based broadband services.” Thus, a provider’s market share for a particular service at a
particular time has little bearing on the actual state of competition, given that providers can use
other services to provide the same broadband transmission capabilities. The Commission
recognized these facts in the Enterprise Broadband Forbearance Orders, concluding that it
should not give much weight to static market share information, given the “emerging and
evolving nature” of the enterprise broadband market.”

As noted below, CenturyLink has provided estimated market share data for providers of
enterprise broadband services. There is no reason to believe that CenturyLink’s position in the

marketplace is materially different with respect to any of the individual services covered by this

" AT&T Title II and Computer Inquiry Forbearance Order, 22 FCC Red at 18716-17 9 20;
Embarq Title Il and Computer Inquiry Forbearance Order, 22 FCC Red at 19489-90 9 19;
Qwest Title I and Computer Inquiry Forbearance Order, 23 FCC Rcd at 12272-73 § 23.

* See Roopashree Honnachari, Frost & Sullivan, Demystifying Carrier Ethernet Services: No
One Size Fits All, BCS 5-02, at 1 (Apr. 6, 2011) (noting that Ethemet has “emerged as an
attractive service option for customers migrating from ATM, Frame Relay, SONET and Private
Line services™) (Attachment C).

¥ AT&T Title Il and Computer Inquiry Forbearance Order, 22 FCC Rcd at 18719-20 § 23,
Embarq Title II and Computer Inquiry Forbearance Order, 22 FCC Rcd at 19491-92 q 22;
Owest Title Il and Computer Inquiry Forbearance Order, 23 FCC Rcd at 12275-76 § 26. See
also Section 272(f)(1) Sunset of the BOC Separate Affiliate and Related Requirements, 2000
Biennial Regulatory Review Separate Affiliate Requirements of Section 64.1903 of the
Commission's Rules, Petition of AT&T Inc. for Forbearance Under 47 U.S.C. 160(c) with
Regard to Certain Dominant Carrier Regulations for In-Region, Interexchange Services, Report
and Order and Memorandum Opinion and Order, 22 FCC Red 16440, 16460-61 9 39 (2007)
(Section 272 Sunset Order) (recognizing that market share calculations alone can “significantly
overstate” a party’s market position, particularly considering “other market factors that may
affect market power.”).
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even thousands of cell sites -- in a single transaction, with uniform rates, terms and conditions.”
To successfully bid for such business, CenturyLink typically must agree to serve all of the
customer’s locations dispersed throughout CenturyLink’s ILEC footprint or even the entire
country. One of CenturyLink’s chief selling points is that it has a broad service territory that is
not limited to metropolitan areas.” Other providers similarly market and provide their enterprise
broadband services on a national, or even global, basis.”'

Even if a carrier lacks facilities to provide services in a particular location or on a
particular route, these high-end services provide sufficient revenue to justify the construction of
facilities necessary to provide these services. The Commission has found that “the large
revenues these customers generate, and their need for reliable service and dedicated equipment,
provide a significant incentive to suppliers to build their own facilities where possible, and to

carry the traffic of these customers over the suppliers’ own networks.” Given these

Y14

P 1d. 5.

- See, e.g., AT&T at http://www.business.att.com/enterprise/Service/network-
services/ethermnet/wide-area-vpls/ (“Wide Area Ethernet service from AT&T offers a global reach
to connect your locations and applications™); Verizon at
http://www.verizonbusiness.com/Products/networking/access/ethernet/ (“Our Ethernet Access
services can connect your network environments around the world”); tw telecom at
http://www.twtelecom.com/telecom-solutions/voice-solutions/business-ethernet-services/
(Extended Native LAN “expands your metro Business Ethernet connectivity across the
country”). (Websites last visited on Feb. 17, 2012.)

 AT&T Title Il and Computer Inquiry Forbearance Order, 22 FCC Red at 18720 9 24; Embarg
Title I and Computer Inquiry Forbearance Order, 22 FCC Red at 19492-93 9§ 23 (citing
Triennial Review Order, 18 FCC Rcd at 17063 § 129); Qwest Title Il and Computer Inquiry
Forbearance Order, 23 FCC Rced at 12276-77 9§ 27.
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Because these services rely on unbundled copper loops purchased at TELRIC rates, the
CLECs’ cost structure typically is much lower than for fiber-based ILEC broadband services,
which frequently require the extension of fiber optic cable to customer locations.” Integra has
used this cost advantage to gain large numbers of business customers in areas served by
CenturyLink and become a leading provider of data services to “mid market” customers in
Phoenix, Minneapolis, Seattle, Denver and Portland.” Other CLEC providers of Ethemet-over-
copper services include EarthLink Business, MegaPath, Windstream and XO.”" As the
Commission has stated, “the elimination of dominant carrier regulation of the ILECs’ Ethernet
inputs cannot harm the competitive provision of Ethernet service that does not use the ILECs’
Ethernet inputs.””

2. CenturyLink Is Not a “Dominant” Provider of Enterprise Broadband
Services.

CenturyLink is nowhere close to being a dominant provider of enterprise broadband
services, According to Vertical Systems Group, CenturyLink had only an 8.5 percent share of

U.S. Broadband Data service revenues in 2010.” This put CenturyLink far behind market

* Schwertner Declaration 15.
" 1d. q6.

ﬂ See EarthLink at http://www.earthlinkbusiness.com/ static/ files/ pdfs/EC-MPLS-over-
Ethernet.pdf, MegaPath at http://www.megapath.com/data/ethernet/benefits/; Windstream at
http://www.windstreambusiness.com/resources/product-information/ethernet-over-copper; XO at
http://www.xo0.com/SiteCollectionDocuments/business-services/data-and-internet-
services/ethernet-solutions/Ethernet PS.pdf. (Websites last visited Feb. 13, 2012.)

A FCC Brief, AdHoc, at 25. The availability of UNE loops would not be affected by the grant of
this petition.

" Vertical Systems Group, Business Broadband Share Analysis at 2 (Jan. 2012), appended as
Attachment G. “Business broadband services” includes Private Line services above DS3
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characterizes the marketplace for enterprise broadband services, and CenturyLink’s lack of
dominance in that marketplace.“ Over the past few years, the telecommunications industry has
witnessed an exponential increase in the backhaul needs for wireless networks, due to the rapid
transition from narrowband, voice-centric services to bandwidth-hungry data applications, such
as streaming video.” As a result, wireless providers have increasingly turned to the use of
broadband enterprise services, such as Ethernet, to meet the demand for increased bandwidth."
Wireless providers are therefore in the midst of upgrading the backhaul capacity for the vast
majority of their cell sites.”’ Already, wireless providers have issued REPs to provide high-
capacity backhaul services to a large percentage of these cell sites. Qwest has faced substantial

competition in responding to these RFPs from CLECs, cable companies and fiber wholesalers.”

* Letter from Jonathan Nuechterlein, Counsel for Qwest, to Marlene H. Dortch, Secretary, WC
Docket No. 05-25 (filed Oct. 26, 2010) (Cell Site Backhaul Ex Parte).

* This “large-scale ‘mass migration’ of wireless backhaul from TDM to Ethernet” is a
significant contributing factor to the “particularly rapid growth” of Ethernet services. Insight
Research Corporation, Carriers and Ethernet Services: Public Ethernet in Metro and Wide Area
Networks 2011-2016, at 7 (Aug. 2011) (Attachment K).

* The drivers of the “frenetic growth” in this area “include the combination of radically
increased mobile data bandwidth demands brought on by the proliferation of smartphones, along
with the rapid and widespread transition from TDM to Ethernet to provide the necessary
backhaul at lower unit costs and with greater flexibility than the older technology.” Insight
Research Corporation, Carriers and Ethernet Services: Public Ethernet in Metro and Wide Area
Networks 2011-2016, at 78 (Aug. 2011).

*7 Cell Site Backhaul Ex Parte at 2. “Bandwidth levels to cell sites will . . . continue to grow
dramatically as they have already -- typically doubling or tripling from 10 Mbits or multiples as
this market emerged in 2009 to averaging 50 Mbits and more today.” Insight Research
Corporation, Carriers and Ethernet Services: Public Ethernet in Metro and Wide Area Networks
2011-2016, at 78 (Aug. 2011).

* Cell Site Backhaul Ex Parte at 2. Anal ysts have found that this “[g]reater competition among

vendors, as well as competing backhaul platforms, is creating downward pricing pressures for

backhaul service providers; which, in turn, is impacting their revenues and profitability.” Frost
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tariffed rate for the service where required and a lower rate in other areas, such that, on average,
the customer will pay the negotiated composite rate for the service. While satisfactory to some
customers, that approach adds unnecessary complexity both for the customer and Ct:ntm'j,fl_‘irdc.lI9
Moreover, for smaller customers, this option often is not available, especially if their request for
service is limited to areas where CenturyLink is subject to full tariffing obligations.'”

However, some customers refuse even to consider such arrangements and therefore take
their business elsewhere. In 2010, for example, legacy CenturyLink lost a bid to provide
Ethemnet services in a number of metropolitan areas in response to an RFP issued by a national
carrier. In subsequent feedback, the customer complained about the lack of uniformity in
CenturyLink’s rates, the complex and confusing rate structure used to mimic uniform pricing and
the general difficulty of doing business with CenturyLink relative to its peers."'

In theory, CenturyLink can modify or add tariff provisions to adapt to customer-specific
requirements, and CenturyLink has used this approach on occasion. This approach falls short for
three reasons, however. First, modifying or supplementing a tariff requires significant work and
time -- typically numerous steps requiring two to three, and sometimes several, months to
complete. Few customers are willing to wait that long to begin taking service, and such delays

make it virtually impossible to respond to competitor’s promotional offerings or competing terms

in areas subject to tariffing obligations.'” Second, no matter how quickly CenturyLink modifies

" 14 9917-18.
% 14 9 20.
21 q19.
" 1d. 99 21-23.
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requested forbearance will further benefit customers. With its enterprise broadband services
uniformly classified as nondominant services, CenturyLink will be able to develop companywide
offerings at uniform rates, terms and conditions, as demanded by customers."”

CenturyLink is not secking forbearance from any public policy obligations with respect
to its enterprise services, such as those related to 911, emergency preparedness, customer privacy
or universal service. The requested relief therefore will have no impact on these regulations.

C. Forbearance from Dominant Carrier Regulation of these Enterprise Services
Is Consistent with the Public Interest.

Section 10(a)(3) of the Act requires the Commission to determine whether forbearance
from dominant carrier regulation of the enterprise broadband services in question is consistent
with the public interest."”’

The requested forbearance will further the public interest in three important respects.
First, it will facilitate investment in broadband facilities and extend the reach of wired and
wireless broadband services, which can lead to innumerable public interest benefits."”” Today,
“there remain areas of the country where people live, work, and travel that lack even basic

mobile voice coverage, and many more areas that lack mobile broadband coverage.”'” Given its

" Binder Declaration 1 26-28.
047 U.S.C. § 160(a)(3).

el “Ubiquitous and affordable broadband can unlock vast new opportunities for Americans, in
communities large and small, with respect to consumer welfare, civic participation, public safety
and homeland security, community development, health care delivery, energy independence and
efficiency, education, worker training, private sector investment, entrepreneurial activity, job
creation and economic growth, and other national purposes.” Joint Statement on Broadband, GN
Docket No. 10-66, Joint Statement on Broadband, 25 FCC Red 3420, 3421 § 3 (2010).

"8 USE/ICC Transformation Order q 8.
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